


〔A〕
Stakeholders often ignore, not only in political circles but also in academia, 
the distinction between constitution making and constitution writing. Constitution 
writing is a formal technical process. Any expert can write a constitution, either 
individually or collectively. In the collective form, a commission, a committee, 
or a legislative body can write a constitution, via a legitimate process. In this 
course, public consultations might be carried out on a limited scale. Whereas, in 
constitution making, along with writing a constitution, not only the key stakeholders 
(parliament, political leaders, policy makers, and experts) but also the people as 
well as civil society organizations engage in the constitutional awareness process, 
provide feedback to their legislators or drafters of the constitution, and participate 
in the constitutional discourse. It is through this process出at the people can 
acknowledge the importance of constitutionalism and own the constitution as a 
fundamental governing instrument based on the foundation of constitutionalism. 

When the constitution-making process is delinked from the process of generating 
public ownership, the constitution ultimately loses its social acceptability. Conse” 

quently, the people do not safeguard the constitution. In the end, the constitution 
becomes a document of oppression imposed upon the people. Conflicts between the 
constitution and the people start possibly from the very day of its promulgation. 

〔B〕

In the words of The Economist, risk aversion is the feature of human n託U詑that
explains why,

‘when given a choice between, say, losing 1 dollar and a 10 per cent 
chance of losing 10 dollars, most people would prefer a certain outcome (losing 
1 dollar) to a出:k.yone (losing 10 dollars or nothing)'. 'Prospect theory' tells us that 
people making decisions in uncertain conditions weigh prospective losses twice ぉ
heavily as prospective gains. If people know that there is a 1 per cent chance of 
total loss of their £100,000 house, they may be willing to pay mo問也知£1,000
for insurance, and one of the main民話ons is that they are willing to pay to offload 
叩xiety. Such people紅·e 'risk averse’. The Association of British Insurers (ABI), 
the organiz拡ion that speaks for the insurance industrγ，projects insurance 邸

something也at enables people who are insured to o弔問ize their household bud
gets, or plan their business activities, with greater ce抗ainty. Indeed, although the 
usual period of commercial risks cover is one ye叫some insurers have offered 
businesses a fixed premium for two or more yi伺rs, because research indicated that 
stable insurance”planning could be used 邸a selling point in the UK，ぉit hぉ
been in other countries such邸Germany. This raises the question: What is it也at
mak田a risk so unacceptable that people decide to do something about it and, in 
particul叫to buy insurance cover? 
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〔C〕
Rights are universal, many people say. Everybody possesses certain fundamental 
rights simply by vi出1e of being human. But th色re are also many people who say that 
rights are a modern, Western invention. Rights are something made up, “cons加
cted," by a certain historical culture - call it the modem, bourgeois West - that seeks, 
for its own purposes, to export its notions and even to impose them upon other 
cultures regardless of their traditional ways. And some people seem to want to say 
both that rights are something that modern Western culture made up and that rights 
belong to everybody simply by virtue of being human ー ignoring the apparent 
inconsistency. 

One way of trying to reconcile these conflicting opinions about the nature of 
rights is to trace the history of rights discourse, and see whether rights or something 
equivalent to rights are recognized in all human cultures at all times. If they are, 
出en出at would se社le the question: rights, whatever else they are, are not simply a 
modern Western inve出on. If, on the other hand, rights are not universally recog
nized across cultures, then the discovery may make us uneasy, for we will then have 
to face the following dilemma: Should we say thatthe particular inoral cultures that 
do not, or did not, recognize rights are匂that extent morally defective cultures, or 
should we say instead that the fact that a given culture rejects or ignores the idea of 
rights does not entitle us to draw any conclusions about its moral worth? 

〔D〕
For a long time public and academic discussion of corporations has 
started from the premise that managers have “control” and use this 
to exploit泊vestors, customers, or both. The usual prescription is 
some form of intervention by the government. This may mean 
prescription of the firm’s output, wages, and prices. It may be 
regulation of the securities markets. It may take the form of corpか 

rate law, which 。stablishes minimum voting rules and restricts how 
managers c創1 treat the firm and the investors. 

The argument is simple. In most substantial corporations-firms 
with investment instruments that are freely traded, which we call 
“public corporations”一一each investor has a small stake compared 
with the size of the venture. The泊vestor is therefore “powerless.” 

The managers, by contrast, know how the business is running and 
can conceal from investors information about the firm and their 
own activities. Armed with private knowledge and able to keep 
investors in the dark, the managers can divert income to them
selves, stealing and mismanaging at the same time. Diversion and 
slo出may not be obvious, but they eχist. Even when they do not, 
the potential for misconduct remains. Only some form ofregulation 
can protect investors. And the limit on regulation is to be found not 
加principles of合ee contracting-for the corporate charter is at best 
a contract of adhesion by which the managers call all the shots
but in a concern that regulation not go “too f訂．”

An Introduction to Rights by William A. Edmundson. 
© William A. Edmundson 2004, 2012. Reproduced with permission of the author.

THE ECONOMIC STRUCTURE OF CORPORATE LAW by Frank 
Easterbrook and Daniel R. Fischel, Cambridge, Mass.: Harvard University 
Press, Copyright © 1991 by the President and Fellows of Harvard College.





The Framework of the English Legal System by Leonard Jason-Lloyd. 
Copyright ©1996 Frank Cass & Co. Ltd. 
Reproduced with permission of Taylor & Francis.

LAWS AND LAWYERS IN THE UNITED STATES: 
THE COMMON LAW UNDER STRESS by Erwin N. 
Griswold, Cambridge, Mass.: Harvard University Press, 
Copyright ©1964 by Erwin N. Griswold.




