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The Regression of Repressive Law and the
Development of Restitutory Law (1)

Yuichiro MAKIGUCHI®

Abstract: This paper discusses the internormative relationship between the law and nonlegal
social norms, such as morals, religion, customs, love for humanity and social roles. According to
Emile Durkheim, crime is an action that shocks the collective consciousness by violating some
widely held social norm. Criminal law, which prohibits and represses such action, is a
crystallization or expression of the collective consciousness. In primitive or ancient societies, law
is almost exclusively of a penal and repressive nature, because the greater the intensity of the
collective consciousness is, the less civilized a society is. In more primitive societies, every action
of people’s lives is regulated by numerous repressive rules. They don’'t have freedom under the
repressive law. But in a modern society, penal law is no longer dominant over the restitutory or
co-operative law in terms of relative importance. The balance between these two kinds of law
has been upset. The present law is no longer hard or repressive. Damages done by restitutory
law don’t have any penal character: they are simply a means of turning back the clock so as to
restore the past as much as possible. According to the French legal sociologist Jean Carbonnier,
the regression of repressive law (=autolimitation of law), including decriminalization and
delegalization in the contract, doesn’t result in a absence or a vacuum of the social norms
(absolute free contract or exchange), but the development of worship of the dignity for the
human person based on the nonlegal social norms like morals of humanity. The law limits itself
to alternate with the nonlegal social norms. As almost all beliefs and issues lose their religious
character, the human person becomes in part a ceremonial thing, a sacred object which must be
treated with proper ritual care. In a modern society, we regulate our behavior (content of
consensus in the contract) not by following legal regulation but by carrying on worship of the
human person based on the morals of humanity. Social norms, including the law, function by

relays.

key words: Emile Durkheim, Jean Carbonnier, mechanical solidarity, organic solidarity, non

contractual element of the contract, consensual contract, morals of humanity.
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