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9. The Concept of Party Government in the
Constitutional System of Germany

Foroud SHIRVANI*

I. Historic Foundation

The German party history, particularly in the 19th century, shows that, from the beginning,
German political parties were social associations representing different political streams.
Generally, parties were seen as a part of society but not as a part of government.”
Nevertheless, political parties played an active role in the constitutional reality of the German
state and, finally, were able to fight their way into the centre of political power. As laid
out below, the constitutional history of the German Empire (1871 — 1918) and the Weimar
Republic (1919 — 1933) serve as proof for this development.

1. The Constitution of the German Empire

The Constitution of the German Empire enacted in 1871 was the legal foundation for
several important constitutional bodies.? Among them were the German Emperor (‘Kaiser’)
representing the Empire in foreign relations and acting as commander-in-chief of the army
and the navyS), the Chancellor of the Empire (‘Reichskanzler’) directing government affairs”
and the Imperial Diet (‘Reichstag’) constituting the parliament of the Empire elected in
universal and direct polls.S) However, there was no specific provision concerning political
parties in the Constitution. One of the main reasons for the absence of such a provision was
that the theory of government at that time defined the state as a political entity forming its
opinion and executing it, whereas it defined society as separate private sphere with a distance
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to the state.® Therefore, the political party as part of society was considered a private
association, but not an institution under constitutional law. From this point of view, political
parties, if at all, were tolerated as extra-constitutional phenomenon.

However, the parties of the German Empire were not only private associations, but also
participants in constitutional affairs.” They organised themselves in parliamentary groups
in the Imperial Diet and succeeded in exerting political influence when the Imperial Diet
exercised its power. Some of the relevant competences of the Imperial Diet were the right
to legislate, the right to propose bills and the budgetary power.S) Particularly the budgetary
power proved to be an effective instrument enabling the parliamentary groups to lead the
political fight against the Chancellor and the executive power. The political influence of the
parties was limited, though. The parties had no say in the appointment of the Chancellor of
the Empire since he was appointed and dismissed by the Emperor himself.” Furthermore,
the Chancellor was not accountable to the Imperial Diet and could not be toppled by a
vote of no confidence. On the other side, there were several conflicts between the executive
power and the parties, especially in the era of Otto von Bismarck who was the first German
Chancellor from 1871 to 1890."” All in all, the German Empire was far from a genuine

concept of party government.

2. The Weimar Constitution

After the First World War (1914 — 1918), the monarchy collapsed and the Weimar Republic
was founded. According to Art 1 of the Weimar Constitution enacted in 1919, the German
Empire was a republic in which the supreme power emanated from the people. The centre of
the Constitution consisted of two constitutional bodies: the Imperial Diet (‘Reichstag’) and
the President of the Empire (‘Reichsprisident’). The Imperial Diet represented the German
people.m The representatives were elected by universal, equal, direct, and secret suffrage
pursuant to the principle of proportional representation.‘z) In contrast to the Constitution of
the Empire, the Weimar Constitution stipulated that the Government of the Empire, i.e. the
Chancellor and the Ministers, is dependent on the confidence of the parliament in order to
exercise its mandate.'”” As a consequence, the Government had to rely on the parliamentary

majority. The Chancellor, and, at his request, the Ministers were appointed and dismissed by
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the President of the Empire.M) The President was the other main constitutional body in the
Weimar Republic. He was elected directly by the peopleﬁ) and acted as commander-in-chief
of the armed forces.'® Moreover, he had the right to dissolve the parliament without stating a
reason'” and the power of emergency in crises.'®

Just like the Constitution of the German Empire, the Weimar Constitution didn’t contain
explicit tasks for political parties. Only Art 130.1 Weimar Constitution contains the phrase
that civil servants serve society in its entirety, while they do not serve any party. Nonetheless,
the Weimar Constitution led to a clearly stronger position of the parties:‘g) Art 124.1 Weimar
Constitution setting forth the freedom of association for all Germans was the legal basis for
the freedom to found parties. More importantly, the Constitution prescribed the principle of
proportional representation in elections (Art 22.1). Due to this electoral system, the relative
strengths of the parties were reflected in the composition of parliament.zm Furthermore,
the government required the confidence of parliament. Thus, the parliament and the parties
represented therein were in a position to overthrow the government.m) In political reality, the
Government of the Empire was a party government. However, these party governments of
the Weimar era often were unstable. One of the reasons was the destructive no-confidence
vote provided for in Art 54 Weimar Constitution authorising the subversion of a government
without the need for the simultaneous formation of a new government. In addition, the
proportional representation enhanced party fragmentation as there were no electoral thresholds

for small parties to enter parliament. Thus, the formation of a government often was not easy.

II. The Role of Political Parties under German Basic Law

Since the enactment of the German Basic Law (‘Grundgesetz’) in 1949, there is a
constitutional provision explicitly dedicated to parties. According to Art 21.1 Basic Law,
political parties participate in forming the political will of the people; they can be founded
freely. Art 21 Basic Law confers the status of a constitutional institution to parties and

acknowledges them as necessary instruments in the formation of the political will.? In the
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constitutional system of the Federal Republic of Germany, parties have the task to mediate
between government and society. They are freely established groups rooted in society
influencing the governmental sphere. Pursuant to Sec. 2.1 of the Political Parties Act, parties
are associations of citizens which, on a continuing basis or for a longer period of time, seek
to influence the formation of the political will at the federal or state level (‘Bundesland’) and
to participate in representing the people in the federal German parliament (‘Bundestag’) or
the parliament of a state. Participation in elections is the genuine field of parties’ activities.
Since electoral law assumes the existence of political parties for organising and holding
elections® | parties are often paraphrased as associations preparing elections. According to
the jurisprudence of the Federal Constitutional Court (‘Bundesverfassungsgericht’), parties are
political units that are necessary in a democracy in order to unite voters into politically active
groups enabling them to influence the government agenda in an effective way.24)

However, the role of parties is not confined to participating in elections. Beyond elections,
parties have several other tasks:? They are supposed to instigate a process of communication
with citizens and make sure that adequate communication channels between the people and
constitutional bodies exist. They also should collect and tie together different social and
political opinions, develop political programmes and enhance the participation of citizens
in political life.”® Furthermore, parties should recruit citizens who are willing to assume
public responsibility. Internally, party members ought to discuss different political opinions
and establish a platform to compete for concepts with majority appeal. Externally, parties
ought to contribute their opinions to the public decision-making processm and put them into
practice once they have governmental powers. Performing these tasks, parties live up to their
role as mediator and ensure a continuing active relationship between the people and state

institutions.?®

III. The Constitutional Concept of Party Government

As mentioned, parties achieve their special position in the representative democratic system
by introducing political initiatives and programmes to constitutional bodies and providing a
permanent transfer of interests from the people to the government. The logic of their actions
and organisation is geared towards steering the political decision-making bodies. Since, in

the concept of parliamentary democracy, parties are the main pillars of government filling
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the leading positions with their own representatives, they are called ‘creation agencies’
(‘Kreationsorgane’) of the democratic state.” In political science, the concept of political
leadership by parties, in which they have a central position in interest mediation and
governing, is paraphrased as ‘party government’. Accordingly, parties are responsible for the
operational capability of parliamentary business, the selection of members of government and
the coordination of government affairs.>”
Basic Law, however, just like the Weimar Constitution,®” hasn’t explicitly formalised the
concept of parliamentary party government. Art 21.1 sentence 1 Basic Law mandates parties to
participate in forming the political will of the ‘people’ and not of the ‘constitutional bodies’.
Except for Art 53a.1 sentence 2 Basic Law which assumes the existence of parliamentary party
groups in the ‘Bundestag’, the Constitution is silent on parties in parliament and government.
The German jurisprudence gives diverse answers to the question on the legal basis of the
existence of parties in government. Some argue that the influence of parties on government is
self-evident in parliamentary democracy. Therefore, the task stipulated in Art 21.1 sentence 1
Basic Law would be geared, beyond its wording, towards government. This opinion deducts
from Art 21.1 sentence 1 Basic Law and the principle of democracy (Art 20.2 Basic Law) the
mandate of parties to participate in public decision-making.32)

Against this point of view speaks that the constitutional mandate in Art 21.1 sentence 1 Basic
Law applies to all organisations within the meaning of the term ‘political party’. Hence, this
mandate cannot be expanded to the whole public decision-making process. The possibility
to participate directly in public decision-making is reserved to those parties that entered
parliament by virtue of electoral legitimacy. All other parties are restricted to participating in
the formation of political will outside the constitutional bodies.*® Therefore, the legitimacy of
the presence of parties in parliament or in government cannot be based on Art 21.1 sentence
1 Basic Law. It has to be based on other constitutional provisions and principles.

One of these principles is the principle of representative democracy. It provides that the
German people as democratic sovereign shall not reign directly but through parliament as

leading and autonomous constitutional body (see Art 38 ff Basic Law). The parties mandated
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by the people in elections rather act as switch-points and mediating institutions of the
representative system.34) The members of parliament belonging to the respective parties found
groups in parliament. Besides, Art 63.1 Basic Law shows an alliance between government
and majoritarian parliamentary groups. According to this provision, the Federal Chancellor
(‘Bundeskanzler’) shall be elected by parliament upon the proposal by the Federal President
(‘Bundesprisident’). Because of this electoral mechanism, the Federal Chancellor needs
the confidence of the majoritarian parliamentary groups in order to start his office. Also,
the members of government, i.e. the Federal Ministers, are usually recruited from within
the parliamentary groups. Hence, each Federal Government (‘Bundesregierung’) is a party
government.35) The political parties possessing the majority of seats in parliament and, thus,
determining the government are the main entities connecting the people with government.se)
These considerations illustrate that the concept of party government is not enshrined explicitly
in German Basic Law, but can be deduced from a synopsis of different provisions and

parliamentary principles.

IV. Current Questions regarding Party Government
in the Constitutional System of Germany

The statements above showed that the concept of party government has a legal basis in
German Basic Law. It also should be made clear that not each political party can participate
in the formation of government, i.e. not each party can be a government party. One of the
reasons is that, usually, only few parties succeed in entering parliament. In German electoral
law, there is a legal threshold that only allows those parties to enter parliament that have
obtained at least five percent of valid second votes or have won a seat in at least three
constituencies (Sec. 6.6 sentence 1 Federal Elections Act). This currently leads to the fact
that five parties are represented in the German ‘Bundestag’.

If you look at the relationship between parliamentary and non-parliamentary parties, you
will find that parliamentary parties have no interest in new competitors gaining ground in
parliament. Besides, parliamentary parties, i.e. government parties and opposition parties, have
a better position in competing with their non-parliamentary rivals. The electoral threshold,
the high attention paid to parliamentary parties in media and the possibility to make election

gifts are some factors improving their position.37) Because of this, it is very important that
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the principle of free and fair party competition is maintained and legally enforced. Otherwise,
a closed-shop party system would emerge and the party system would become incrusted. The
legal instrument to enforce competition in the German array of parties is the maxim of equal
opportunity.%) Due to this maxim, the legislator must not falsify the current competitive situation
between the parties and distort the process of forming the will of the people.sg) Furthermore,
if the state distributes public funds to parties, it is not allowed to discriminate against non-
parliamentary parties. Distinctions between parties are allowed. The significant distinctive
criterion, however, has to be the level of the popularity of parties, for example as expressed in
election results. The Federal Constitutional Court safeguards the enforcement of this maxim.

Another current question in the German party system is the extension of the array of parties,
the impairment of the big parties and the consequence of these phenomena on the formation
of party governments. For a long time, governments in Germany could be built by a big
catch-all party (‘Volkspartei’), i.e. the Social Democratic Party (‘SPD’) or the Christian
Democratic Union (‘CDU’), together with a smaller parliamentary party, i.e. the Free
Democratic Party (‘FDP’) or the Green Party (‘Die Griinen’).40) Both big parties, thus, had a
potential coalition partner and were able to form a two-party-coalition. This coalition option
still exists. The German parties, though, have undergone several structural changes since the
1980ies: The number of members of the big parliamentary parties has decreased in the last
decades. Their organisational potential has abated. Besides, the election turnout in Germany
has continued to go down. The self-identification of citizens with political parties has
declined, while the dissatisfaction of citizens with the performance of parties has increased.*”
Simultaneously, the attractiveness of the big parties in elections has dropped. Hence, it is
difficult for them to achieve a high percentage of votes, like in the 1970ies in West Germany,
and form two-party-coalitions. A viable option to solve this dilemma in the last years was the
grand coalition formed by the Christian Democratic Union and the Social Democratic Party
from 2005 to 2009. Besides, there are discussions regarding the introduction of majoritarian

elements in the electoral system.42) The proponents of this strategy expect clear majority
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situations in parliament after elections. They argue that, this way, voters could give clear
governmental mandates to one big party not being dependent on coalition partners. However,

the political proposals concerning this matter have not been successful so far.

V. Conclusion

German parties acted in different constitutional systems and under different political
frameworks in the 19th and 20th century. In the German Empire, parties were political
organisations on the social and parliamentary level, but were not mentioned in the
Constitution and had no influence on the appointment of members of the executive power.
In the Weimar Republic, they belonged to the essential powers in the political process and
directly participated in the formation of government. However, certain legal constructions
of the Weimar Constitution, for example the electoral system, prevented stable party
governments from being built frequently. In the Federal Republic of Germany, parties are
constitutional institutions responsible for the formation of government. In the just over-sixty
years of history of the Federal Republic of Germany, stable party governments were the rule.
The big parliamentary parties, though, have been losing acceptance in the electorate in recent
decades. Their attractiveness has declined. Concurrently, the array of parties has expanded
from a three-party system to a five-party system on the federal level since the 1980ies. These
factors could hamper the formation of two-party coalitions consisting of one big and one

small parliamentary party in the future.



