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I. Introduction

An individual’s bodily integrity should be a fundamental right and liberty, with forced
medical procedures left to the stuff of nightmares and Hollywood movies.” In the United
States, “[n]o right is held more sacred, or is more carefully guarded, by the common law,
than the right of every individual to the possession and control of his own person, free
from all restraint or interference of others, unless by clear and unquestionable authority of
law.”? Japan also provides that the people shall be respected as individuals, and that they
have the “right to life, liberty, and the pursuit of happiness... to the extent that it does not
interfere with the public welfare...”?

Each of the above quotations indicates at the outset an apparent enthusiastic support
for bodily self-determination shared by Japan and the United States. However, the words
following “unless” and “to the extent”, respectively, might well sound ominous. Exceptions
to basic freedoms can undercut the very foundations upon which such freedoms are sup-
posedly set, unless the exceptions are narrowly made. Ideally, “the authority of the law” to
step into the process of very personal and individual medical decisions, or the application
of concerns for “the public welfare” thereto will be limited to clear and extraordinary
situations of only the greatest importance, and that individual rights are respected in prac-
tice by the medical and legal communities. This has not, unfortunately, always been the
case.

While the rules and procedures in the United States and Japan provide individuals
with a process to oppose unwanted medical treatment rather than be forced to just “take
their medicine” without recourse, the processes for safeguarding the interests of the vulner-
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1) Randle McMurphy’s electroshock therapy in ONE FLEw Over THE Cuckoo’s Nest (Fantasy Films 1975)
is perhaps one of the most famous examples of involuntary medical treatment. Of course, in real life,
patients generally receive treatment provided in their best interests by competent medical professionals,
but these cases hardly make for compelling cinema.

2) Union Pac. Ry. Co. v. Botsford, 141 U.S. 250, 251 (1891).

3) Nimonkoku Keneo [Kenpo] [ConsTITUTION], art. 13 (Japan). English translation from https://japan.kantei.
go.jp/constitution_and government of japan/constitution e.html
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able should continue to be reviewed and improved as times and technology change. Courts
have applied different standards to different groups of people, in each case trying to bal-
ance the individual’s freedom against the government’s interests. As a result, the courts
have often treated the rights of adults, children, and adults with children differently. An
examination of the different rules governing involuntary medical treatment in New York,
as a representative of the American common law approach, and Japan may help in under-
standing some of the shortcomings of the respective jurisdictions.

II. The Right of Adults to Make Medical Decisions in New York

A. Competent Adults
1. The General Rule
Competent adults are provided with broad authority to make their own decisions re-
garding the course of medical treatment, or to refuse any and all such treatment, under the
auspices of self-determination and religious freedom.” New York statutory law does not
explicitly specify an exhaustive list of a competent adult’s rights to make medical deci-
sions, but provides, “[a]ny person who is eighteen years of age or older, or is the parent of
a child or has married, may give effective consent for medical, dental, health and hospital
services for himself or herself, and the consent of no other person shall be necessary.”s)
Any such individual’s decision-making authority is clear if a physician advises the patient
of a certain course of action, and the patient agrees to such treatment. The statute does not,
however, explicitly state that the patient may withhold consent in the event he or she
disagrees with an attending physician’s proscribed treatment. Case law provides additional
guidance in this respect, as courts, “are generally without power to order compulsory medi-
cal treatment over a competent adult patient’s objection.”s)
Over one hundred years ago, the Court of Appeals of New York attempted to limit the
judiciary’s involvement in the healthcare process, by delineating when a procedure can and
cannot be performed without the consent of a patient:

Every human being of adult years and sound mind has a right to determine what shall
be done with his own body; and a surgeon who performs an operation without his
patient’s consent, commits an assault, for which he is liable in damages. This is true

4) This general rule for adults does not apply when certain State interests are present, discussed infia.
Also exempt from the general rule to some degree are incarcerated adults. In respect to the administra-
tion of antipsychotic medication, the extent of a prisoner’s rights under the Due Process Clause to avoid
unwanted medication is defined and limited in the context of the confinement, including interests in
prison safety and security. Treatment ordered, “in a prisoner’s medical interests and the State’s interests,
meet the demands of the Due Process Clause.” Washington v. Harper, 494 U.S. 210, 222-223 (1990).

5) NY CLS Pub. Health §2504(1).

6) In re Winthrop Univ. Hosp. v. Hess, 490 N.Y.S.2d 996, 997 (N.Y. Sup. Ct. 1985).
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except in cases of emergency where the patient is unconscious and where it is neces-
. 7)
sary to operate before consent can be obtained.

Therefore, unless the wishes of a patient cannot be communicated due to an emer-
gency situation, procedures performed on an adult patient without consent are not permit-
ted.® The right to make one’s own medical choices is not limited to just consent, but
refusal as well. “[T]he courts have consistently adhered to the principle that every human
being of adult years and sound mind has a right to determine what should be done with his
own body” and that, “it is well settled law in this state that a patient having decision-
making capacity, has the right to consent or to decline life-sustaining treatment.””

Doctors may find themselves at odds with patients who hold religious and philosophi-
cal beliefs different from their own. When a patient’s personal beliefs seem incompatible
with the patient’s physical health, a physician’s first instinct may be to either ignore the
wishes of such patient, or seek court assistance to override the patient’s decision. However,
it is not the place of the courts to determine whether a person’s religious beliefs are ration-
al or not. Rather than entrusting a court to make judgments on particular religious beliefs,
the Supreme Court acknowledged that, “religious beliefs need not be acceptable, logical,
consistent, or comprehensible to others in order to merit First Amendment protection.”m)
The right to hold and make decisions based on one’s religion is protected even when such

beliefs are not articulated with, “clarity and precision”.m

7) Schloendorff v. Soc’y of the N.Y. Hosp., 105 N.E. 92, 93 (N.Y. 1914). Schloendorff was partially
overturned by Bing v. Thunig, 143 N.E.2d 3, 8 (N.Y. 1957), but for reasons unrelated to the concept of
bodily integrity. While Schloendorff separated the liability of doctors from a hospital where they operat-
ed, Bing overturned the rule that historically provided hospitals immunity from the negligence of a hospi-
tal’s employees.

8) Wishes to reject medical treatment do not have to be verbal. For example, in a criminal appeal, a
defendant was drinking beer on the street. After remaining unresponsive when first asked for identificati-
on by police, the defendant assented when asked if he wanted medical attention. When emergency medi-
cal technicians arrived and tried to treat the defendant, he violently waved his arms and pushed a techni-
cian. The police arrested the defendant for obstructing the duties of the police and emergency medical
technicians. The conviction was dismissed, as the obstruction charges were related to the defendant’s
interference with his own medical treatment. Even though he consented to such treatment earlier, he had
the right to change his mind. The defendant’s resistance was, as the court artfully phrased it, “a nonver-
bal change of heart.” See People v. Smith (James), 31 N.Y.S.3d 923 (N.Y. App. Term. 2016).

9) Matter of Doe, 37 N.Y.S.3d 401, 416 (N.Y. Sup. Ct. 2016) (internal citations omitted).

10) Thomas v. Review Bd. of the Ind. Employment Sec. Div., 450 U.S. 707, 714 (1981). See also Church
of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531 (1993), where the Court held that
religious animal sacrifice, while abhorrent to some, “cannot be deemed bizarre or incredible” and is also
entitled to First Amendment protection (quoting from Frazee v. Illinois Dept. of Employment Sec., 489
U.S. 829, 834, n.2 (1989)). It is for these reasons that this article does not delve into the religious
philosophies or belief systems that lead patients to reject certain medical procedures. For the purposes of
reviewing decisions about refusing medical treatment, an adult’s sincerely held religious beliefs need no
justification or rationalization.

1) Thomas, 450 U.S. at 715.
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This is not to say that an individual’s religious beliefs can serve as a shield to protect
all actions in all circumstances, as the freedom to believe in one’s own religion and the
freedom to act in the name of a religious belief are not necessarily the same.” “The
freedom to hold religious beliefs and opinions is absolute... However, the freedom to act,
even when the action is in accord with one’s religious convictions, is not totally free from
legislative restrictions.”'® Tt is within this narrow distinction that the government has his-
torically interfered with the medical decisions of individuals, when the opinions of doctors
have been at odds with a patient’s religious beliefs.

Exempt from this right to bodily integrity is the right to actively hasten death. In
upholding a New York criminal code prohibition of physician assisted suicide, the U.S.
Supreme Court recognized, “the distinction between letting a patient die and making that
patient die.”™ For these reasons, New York allowed the involuntary feeding of an inmate
in a life-threatening condition due to his hunger strikes, as he, “knowingly inflicted injury
on himself that, if continued, would result in his death”.'®

Even with the distinction between the rejection of treatment and suicide, trial courts
are not always consistent in their decisions concerning a person’s right to decline life-
saving treatment. In Fosmire v. Nicoleau, the trial court received a doctor’s affidavit that a
blood transfusion was medically necessary, and Ms. Nicoleau refused to consent to the
procedure. The court issued an ex parte order authorizing the hospital to provide a blood
transfusion, and two were subsequently made. While her medical condition improved so
that further transfusions were not necessary, Ms. Nicoleau sought to vacate the original
order as a violation of her rights to make her own medical decisions and practice her
religion freely, because there were no compelling State interests to override these rights.m)
The Court of Appeals of New York"” agreed with Ms. Nicoleau. In overturning the lower
court’s decision, it held that Ms. Nicoleau, “as a competent adult, had a right to determine
the course of her own treatment, which included the right to decline blood transfu-
sions...”"®

Even an apparently straightforward statement of an individual’s right to determine the
course of her medical treatment is not without some caveats. The same opinion that up-
held Ms. Nicoleau’s rights also held that the competent adult’s right to refuse treatment,

12) Cantwell v. Connecticut, 310 U.S. 296, 303-304 (1940).

13) Braunfeld v. Brown, 366 U.S. 599, 603 (1961) (internal citations omitted).

14)  Vacco v. Quill, 521 U.S. 793, 807 (1997). See also Myers v. Schneiderman, 2015 NY Slip Op 31931
(U) (N.Y. Sup. Ct. 2015).

15) Bezio v. Dorsey, 989 N.E.2d 942, 948 (N.Y. 2013).

16) Fosmire v. Nicoleau, 551 N.E.2d 77, 78-79 (N.Y. 1990), aff"g 536 N.Y.S. 2d 492, 493-494 (N.Y. App.
Div. 1989).

17) Readers unfamiliar with the New York court system should note that the highest court in the state is
the Court of Appeals, with the Appellate Divisions at the intermediate appellate level. Supreme Courts
are trial courts in New York.

18) Id. at 84.
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“is not absolute and in some circumstances may have to yield to superior interests of the
19)
State.”

2. Superior State Interests

When is the right to refuse treatment subject to the State’s “superior interests” ? Ex-
amples include enforcing compulsory vaccination laws, caring for incapacitated individu-
als,zm and prohibiting medical procedures that are dangerous, even if only to the patient.m
But it would be impossible for a court to establish an exhaustive list of specific interests
applicable in all cases. Instead, four “compelling State interests” are considered in situa-
tions involving medical treatment decisions: “(1) the preservation of life, (2) the prevention
of suicide, (3) the protection of innocent third parties, and (4) the maintenance of the
ethical integrity of the medical profession.”aa) As refusing medical treatment is not consid-
ered suicide,%) most cases focus on the first category (the patient) or the third category
(e.g., the patient’s children).24)

The characterization of certain areas as “superior interests” of the State implies that
the interests of the individual must be inferior. This is not to say, however, that an individ-
ual is powerless when State interests are presented. In cases where the interests of the State
conflict with the interests of the individual, there is no presumption that the State will
prevail. Rather, “the courts have to weigh the interests of the individual against the inter-

ests asserted on behalf of the State to strike an appropriate balance”®

on a case by case
basis. One of the more difficult obligations of the courts is to determine just what facts
comprise a “compelling need” in a given situation. Fosmire held that saving a patient’s life
to preserve the life of a member of a family unit (i.e., a parent) was not within the State’s
interest. The distinction is significant, as courts had previously held that the State did have

an interest in saving the life of an adult with one or more minor children.

B. Adults with Minor Children
Historically, adults with children and adults without children were subject to different
rules regarding their personal health care choices. The Fosmire trial court granted the

19) Id. at 81.

20) While beyond the scope of this article, it should be noted that guardianships of and healthcare deci-
sions for intellectually and developmentally disabled persons are governed under NY CLS Surr. Ct. Prot.
Act Art. 17-A. See Matter of ES, 819 N.Y.S.2d 847 (N.Y. Surr. Ct. 2006).

21) Fosmire, 551 N.E.2d at 81 (internal citations omitted).

22) Fosmire, 536 N.Y.S.2d 492, at 495-496 (N.Y. App. Div. 1989) (internal citations omitted).

23) See Vacco v. Quill, 521 U.S. 793, 807 (1997).

24)  Fosmire, 536 N.Y.S.2d at 497. The court noted that the fourth element was satisfied as the physician
adequately explained the risks of forgoing a blood transfusion, and the patient notified the physician and
hospital of her objections to transfusions. As such, neither the hospital nor physician would violate their
professional responsibilities if they obeyed the patient’s directive to refrain from transfusing blood.

25) Fosmire, 551 N.E.2d at 81.
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26) As

Ms. Nicoleau had delivered a baby earlier in the day, she was thus no longer pregnant

hospital the authority to administer a blood transfusion over Ms. Nicoleau’s objection.

when doctors determined that she needed a blood transfusion. The Appellate Division
overturned the trial court’s order authorizing the hospital to administer blood transfusions
against the patient’s wishes because it was an ex parte order in violation of her due process
rights.27) But the Appellate Division also held that one of the four “compelling State
interests” for courts to consider in cases involving medical treatment decisions was protec-
tion of innocent third—parties,%) which in this case would include, “whether the patient is
the parent of a minor child and, if so, whether a surviving parent and/or members of the
child’s extended family are ready, willing and able to provide the necessary care and
financial, familial and emotional support for that child”.®® While upholding the Appellate
Division’s ruling in favor of Ms. Nicoleau, the Court of Appeals of New York further
ruled that while the State had an interest in the welfare of children, “at common law the
patient’s right to decide the course of his or her own medical treatment was not condi-
tioned on the patient being without minor children or dependents” and that “the State has
never gone so far as to intervene in every personal decision a parent makes which may
jeopardize the family unit or the parental relationship.”gm

The Court of Appeals’ decision provided a critical distinction, vital for the defense of
a patient’s right to refuse medical treatment. While one can appreciate the desire to prevent
a child from losing a parent, the lower court opened itself to the possibility of regulating
virtually every aspect of a parent’s life, in order to ensure his or her continued survival
until the family’s last child entered adulthood. In acknowledging the limits of the State’s
interests in protecting children, the Court of Appeals noted that, “[t]he State's interest in
promoting the freedom of its citizens generally applies to parents. The State does not
prohibit parents from engaging in dangerous activities because there is a risk that their
children will be left orphans.”m) The court refused to endorse what would have been dis-
criminatory treatment of adults who choose to procreate. By permitting a patient with mi-
nor children to refuse blood transfusions, the judiciary ensured that competent adults would
be treated equally under the law without regard to parenthood status. While the decision-
making process seems clear for those with children, case law has not so clearly protected
the rights of competent adult women who are pregnant at the time of refusing potentially
life-saving medical procedures.

26) Id. at 80-81.

27) Fosmire v. Nicoleau, 536 N.Y.S.2d 492, 495 (N.Y. App. Div. 1989), aff’d Fosmire v. Nicoleau, 551 N.
E. 2d 77, 80-81 (N.Y. 1990).

28) Id. at 495-496.

29) Id. at 496.

30) Fosmire, 551 N.E.2d at 83 (internal citations omitted).

31) Id. at 84.
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C. Pregnant Adults

Prior to Fosmire, the Supreme Court of New York was presented with a pregnant
patient exhibiting a low blood count and complications in her delivery that required a
caesarian section. The patient wanted all necessary surgical procedures except for blood
transfusions. The hospital sought an order authorizing transfusions for the mother and
child, as doctors testified that excessive blood loss would be likely and authority for a
transfusion was necessary to protect the patient’s life. In its opinion, the court started with
the premise that, “we have the individual right to refuse unwanted medical treatment.
Therefore, absent some overriding State interest, blood transfusions should not be ordered
in the face of a patient’s religious objections.”32) However, the court did determine that an
overriding interest was present, which effectively took away the right of an adult to refuse
blood transfusions. The court extrapolated from the patient’s refusal the subsequent effects
it would have, not on the adult patient or even her child, but on the medical institution and
staff overseeing her care.

Noting that the patient was competent and deeply religious, the court determined that
because she wanted her doctors to “take aggressive steps” to ensure delivery of her baby,
she could not prohibit medical personnel from correcting problems encountered during the
surgery by limiting their avenues of treatment. Prohibiting medical staff from the possibili-
ty of administering a blood transfusion, “puts the hospital and her doctors in an untenable
position” of potentially letting a patient die. A patient’s grant of authority for an operation
to a doctor, “should be accompanied by authority to properly carry out the delegated re-
sponsibilities.”33)

This decision seemed to give excessive discretion to physicians over the scope of
treatment once a patient entered their care. And it was not an isolated holding at the time.
In a similar case, an unmarried mother of ten children was eighteen weeks pregnant, bleed-
ing, and in danger of dying without a blood transfusion. Though doctors warned that the
fetus was in grave danger because of her condition, the mother refused blood transfusions
for religious reasons.* The court acknowledged that if only the mother’s life were at risk,
it would not interfere with her, “important and protected interest in the exercise of her
religious beliefs.”* However, the court determined that the patient’s pregnancy in this case
changed the equation. Because the issue was not just the life of the mother, but also that of
the unborn child, “[t]he court must consider the life of the unborn fetus.”*®
The court determined that, “the State has a highly significant interest in protecting the

32) Crouse-Irving Mem’l Hosp., Inc. v. Paddock, 485 N.Y.S.2d 443, 445 (N.Y. Sup. Ct. 1985) (internal
citations omitted).

33) Id. at 445-446.

34) In re Jamaica Hosp., 491 N.Y.S.2d 898, 899 (N.Y. Sup. Ct. 1985).

3B) Id.

36) 1d.
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life of a mid-term fetus, which outweighs the patient’s right to refuse a blood transfusion
on religious grounds.”37) Because the court disagreed with the patient’s method of protect-
ing herself and her unborn child, it refused to allow her to do so on her own terms.®
Instead, the court determined that “the fetus can be regarded as a human being, to whom
the court stands in parens patriae, and whom the court has an obligation to protect.”sg) As
such, the court appointed a doctor as special guardian of the unborn child.

The authority of New York courts to exercise jurisdiction over a fetus was further
addressed in a subsequent matter not related to a medical decision of the mother, but raised
during the appointment of maternal grandparents as guardians of an unborn child for the
purposes of receiving coverage under the grandfather’s health insurance policy.‘m) The court
held, “it is clear under New York law that an unborn child has certain limited rights, contin-
gent upon being born alive.” In connection with those rights, “the State has a substantial
interest in protecting the life and health of an unborn child, particularly where, as here, the
child is viable.”™ The use of the word “particularly” as opposed to “only” or “exclusively”
implies that these rights could also extend to a non-viable fetus.

While a lack of clarity regarding unborn children may remain in terms of the status of
their viability, there is little doubt concerning the limits of a parent’s decision-making
authority regarding medical treatment for children from the time of their birth until the age
of majority.

III. Medical Treatment for Minors in New York

A. Deference to Parental Rights

The right of parents to rear their children is a “fundamental right”42). The courts have
neither the resources for, nor interest in, second-guessing every act parents take in provid-
ing medical care for their children. As such, parents have the right to make medical deci-
sions on behalf of their children, and are inherently provided with wide discretion in mak-

37) Id. at 900.

38) As this case preceded Fosmire, the Court addressed the woman’s then-living children as a possible
cause to give the State a superior interest in her treatment, but did not base its decision on that issue.
“An additional basis for ordering the transfusion may exist in the patient's responsibility to her living
minor children but this was not considered in view of the sparseness of the record on that point and the
decisive nature of the interests of the unborn fetus.” Jamaica Hospital, 491 N.Y.S.2d at 900 (internal
citations omitted).

39) Id.

40) See In re Guardianship of Baby K., N.Y.S.2d 283, 285 (N.Y. Surr. Ct. 2001).

41) Id. at 286 (internal citations omitted).

42) “It surely cannot be disputed that every parent has a fundamental right to rear its child. While this right
is not absolute inasmuch as the State, as parens patriae, may intervene to ensure that a child’s health or
welfare is not being seriously jeopardized by a parent’s fault or omission, great deference must be ac-
corded a parent’s choice as to the mode of medical treatment to be undertaken and the physician selected
to administer the same.” In re Hofbauer, 393 N.E.2d 1009, 1013 (N.Y. 1979) (internal citations omitted).
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ing such decisions. However, a parent’s “fundamental right” over a child’s medical care is
not absolute. Despite the deference the courts will give to the family unit, parents have an
obligation to provide “adequate medical care” for their children.”

A parent’s right to choose medical treatment for his or her child can be curtailed
when the child’s health or welfare is at risk due to a parent’s fault or omission.” “As a
parent has a duty and obligation to provide medical care for a child, and if one neglects
that duty the state is authorized to act in this stead.”™ Obviously, parents are not required
to rush their children to the nearest emergency room for every minor cut and scrape. How-
ever, courts are often faced with more difficult factual situations for determining what kind

of action or inaction constitutes the neglect of providing adequate medical care.

B. The Child’s Right to Adequate Medical Care
New York statutory law provides some guidance as to a parent’s obligations for a

46)

child’s care.” A neglected child is defined as someone under age eighteen:

whose physical, mental or emotional condition has been impaired or is in imminent
danger of becoming impaired as a result of the failure of his parent or other person
legally responsible for his care to exercise a minimum degree of care in supplying the
child with adequate... medical, dental, optometrical or surgical care, though financially

able to do so or offered financial or other reasonable means to do so.””

The courts have looked to this statute for the definition of “neglect” to set the standards by
which judgments of parental actions (or failures to act) are made.

Findings of legal “neglect” under the statute do not necessarily mean the parents ne-
glected a child under the plain English meaning of the word.*® Often, determinations
affecting a parent’s rights regarding the treatment of children are limited in scope to a
specific medical decision or limited to one specific course of action, rather than defining a
pattern of abuse or maltreatment. However, no universal test exists by which one can
measure the adequacy of a parent’s medical decisions.”® What is “adequate” for a child,
“cannot be judged in a vacuum free from external influences, but, rather, each case must be
decided on its own particular facts.”*” Therefore, a judge cannot rely on a statutory list,
but is required to weigh the specific elements of each unique case in controversy.

The Court of Appeals was tasked with this delicate balance of parental rights against

43) Matter of Darlene L., 2005 N.Y. Misc. LEXIS 3237, 13 (N.Y. Fam. Ct. 2005).

44)  Hofbauer, 393 N.E.2d at 1013.

45) Darlene L., 2005 N.Y. Misc. at 13 (internal citations omitted).

46) The discussion of minors herein does not include the status of married minors or emancipated minors.
47) NY CLS Family Ct. Act § 1012(DH(i)(A).

48) See Santos v. Goldstein, 227 N.Y.S.2d 450 (N.Y. App. Div. 1962).

49) In re Hofbauer, 393 N.E.2d 1009 (N.Y. 1979).

50) Id. at 1013.
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the child’s right to adequate medical care in the Matter of Joseph Hofbauer. A child was
suffering from Hodgkin’s disease, which is almost always fatal if untreated. His doctors
recommended treatment by radiation and chemotherapy. The parents, however, opted for an
alternative treatment that was not widely accepted in the medical community.m)

The Court of Appeals affirmed the lower court’s determination that the child was not
neglected as defined under the statute. Determinations by parents, “cannot be posed in
terms of whether the parent has made a ‘right’ or a ‘wrong’ decision, for the present state
of the practice of medicine... very seldom permits such definitive conclusions.” Instead, the
court must determine whether the parents sought accredited medical assistance, provided a
course of treatment recommended by the physician, and that course of treatment is not one
“totally rejected by all respectable medical authority.”az) The court would not set up its
own objective standards by which to judge the choices of the parents regarding the particu-
lar medical treatment. Opting for treatment frowned upon by some physicians is not the
same as refusing treatment or depriving a child of medical care.

The decision in Hofbauer, however, should not be misinterpreted to mean that parents
can opt for any treatment, or refuse treatment outright when no viable alternative exists to
save a child’s life. In the Matter of Eli H., the court reviewed the circumstances of a baby
who needed heart surgery, but whose parents objected to the procedure. However, no alter-
native treatment was available to treat the child’s condition. While acknowledging that
parents must be afforded great deference to their medical decisions on behalf of their child,
the court weighed this against the parent’s obligation to provide adequate medical care.*?
Any action arising to “neglect” is more than just a parent choosing a course of treatment
that an attending physician advises against. Ultimately, “there must be a determination that
the parent did not seek or accept medical care, and that such failure placed the child in
imminent danger of becoming impaired”.54) The court determined that the requirement of
an “imminent” danger in this case was more than satisfied, as without surgery, the “harm is
not threatened, but actual...”™ Even the right of a parent’s religious freedom cannot be
prioritized over the life of a child.

C. Balancing Religious Freedom and the State’s Interest in Preserving Life

As discussed above, great deference is afforded to the decision-making role of parents
regarding the care of their children. In some cases, the rights of religious liberty become
intertwined in these decisions. While the rights to religious freedom and raising children
are strong and vigorously protected, the U.S. Supreme Court has clearly held that, “the

51) Id. at 1011-1012.

52) Id. at 1014,

53) 1In re Eli H., 871 N.Y.S.2d 846, 850 (N.Y. Fam. Ct. 2008).
54) Id. at 851 (internal citations omitted).

55) Id.
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family itself is not beyond regulation in the public interest, as against a claim of religious
liberty. And neither rights of religion nor rights of parenthood are beyond limitation.”*
The Supreme Court would later confirm that the restriction of a parent’s control, including
decisions for religious reasons, may be limited further, “if it appears that parental decisions
will jeopardize the health or safety of the child, or have a potential for significant social
burdens.””

While a parent’s decision to refuse medical treatment for a child may be due to any
number of reasons (e.g., financial, personal experience, or a distrust of medicines or physi-
cians), many cases involve decisions based primarily on religious beliefs that conflict with
an attending physician’s medical advice. The courts are tasked with the unenviable position
of weighing the balance between the rights of parents to make decisions for their children
against the rights of children to have adequate medical care. This balance is particularly
precarious for families when the moral and religious well-being of the child is a major

factor in the decision-making process.

D. Parents Cannot Make Martyrs of Children

The wishes of a competent adult to refuse medical treatment will be respected,58) even
if such decision flies in the face of established medical procedures. Doctors are not permit-
ted to substitute their judgment for that of the patient, even if the decision is based purely
upon religious reasons rather than science. This religious liberty, however, does not auto-
matically extend to an individual’s child when it comes to medical decisions. The courts
have set a limit on just how far a parent’s religious beliefs may extend to his or her
child.*® of paramount importance is the fact that a child is not capable at a young age to
appreciate a religious belief, and should not be denied the opportunity for life based on a
belief imposed by parental authority. “Parents may be free to become martyrs themselves.
But it does not follow they are free, in identical circumstances, to make martyrs of their
children before they have reached the age of full and legal discretion when they can make

56) Prince v. Massachusetts, 321 U.S. 158, 166 (1944) (internal citations omitted). For example, the State,
“may restrict the parent’s control by requiring school attendance, regulating or prohibiting the child’s
labor and in many other ways. Its authority is not nullified merely because the parent grounds his claim
to control the child’s course of conduct on religion or conscience.” Id.

57) Wisconsin v Yoder, 406 U.S. 205, 233-234 (1972).

58) See Fosmire v. Nicoleau, 551 N.E.2d 77, 80-81 (N.Y. 1990); Union Pacific Railway Company v.
Botsford, 141 U.S. 250, 251 (1891); Cruzan v. Director, Missouri Department of Health, 497 U.S. 261,
277 (1990) (Providing that, “the common law doctrine of informed consent is viewed as generally en-
compassing the right of a competent individual to refuse medical treatment.”).

59) Judicial intervention is not limited to surgical procedures, but includes treatment such as vaccinations
as well. “While the mother is entitled to stray from her own beliefs, and pick and choose which beliefs
she wishes to follow in leading her own life, she cannot at the same time validly claim religious exemp-
tion from the state's vaccination laws for her children citing religious practices that she herself has chos-
en not to follow.” Matter of Bashiri C., 2017 NY Slip Op 50744(U), 10 (N.Y. Fam. Ct. 2017).
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that choice for themselves.”®”

The Supreme Court’s refusal to allow children to become “martyrs” at the behest of
their parents has been applied in New York where a child’s life is in imminent danger.
Parents, “may not deprive a child of lifesaving treatment, however well intentioned. Even
when the parents’ decision to decline necessary treatment is based on constitutional
grounds, such as religious beliefs,” the belief is superseded by the interest in protecting the
child’s health and welfare.*”

While there is little room to argue in favor of placing a parent’s religious concerns
above a child’s life, New York courts were hesitant to apply this concept to children with
non-life-threatening medical issues. This was evident when the Court of Appeals of New
York was presented with a fourteen-year-old boy with cleft palate and harelip, whose
father opposed medicine and surgery. The boy shared his father’s views.®? At trial, the
Children’s Court refused to issue an order requiring surgery, because the boy’s condition
was not critical, and not a “serious threat to his health or life.”® The decision whether or
not to have the surgical corrections could wait until after the boy reached the age of major-
ity. As the Court of Appeals agreed with the Children’s Court, parents may see this case as
support for their unbridled discretion in the medical treatment for children when no immi-
nent threat to life is present. That is not, however, the current state of the law in New
York.

When a parent’s medical decision for a child results in risk to the child’s health, the
court may step in even if there is no imminent risk of death.*” In a neglect proceeding, the
mother of a minor with a deformity on his face and neck refused to consent to a blood
transfusion for corrective surgery. The deformity was not life-threatening, but physicians
determined that if untreated, the condition would limit the child’s future development. The
mother did not object to surgery, but refused consent for necessary blood transfusions.
Even though this was not a life-or-death matter, the court nevertheless held that, “when a
child’s right to live and his parent’s religious beliefs collide, the former is paramount, and
the religious doctrine must give way.”65) The appellate decision reaffirmed the variance in
deference given to a competent adult’s own medical decision versus decisions made for
such adult’s child. “The mother's right to her religious beliefs is inviolate, but her right
to practice them is subject to limitations.”® Such reasoning results in accomplishing one
of the most important jobs of the State, in protecting the lives and health of children.

60) Prince, 321 U.S. at 166.

61) Crouse-Irving Mem’l Hosp., Inc. v. Paddock, 485 N.Y.S.2d 443, 445 (N.Y. Sup. Ct. 1985) (internal
citations omitted).

62) Seciferth v. Mosher, 127 N.E.2d 820, 821 (N.Y. 1955).

63) Id. at 822.

64) In re Sampson, 317 N.Y.S.2d 641 (N.Y. Fam. Ct. 1970).

65) Id. at 652.

66) In re Sampson, 323 N.Y.S.2d 253, 255 (N.Y. App. Div. 1971).
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Courts must consider not just the life of the child, but the quality of the life of the child
when it can be adversely affected by a parent refusing consent for a minor’s medical
treatment.

Balancing the quality of life against the potential quantity of life was considered by
the Family Court in the case of a thirteen-year-old child with Ewing sarcoma, which is a
type of cancerous tumor affecting the young.67) The Administration for Children’s Services
sought a court order for authority to administer chemotherapy, as both the child and his
mother opposed treatment. No medical professional recommended that it was reasonable to
forgo chemotherapy, and no other treatment was medically proven to cure Ewing sarco-
ma.® The court acknowledged that chemotherapy is “an incredibly aggressive, painful, and
risky treatment” over a course of six to nine months.®® The survival rate even with treat-
ment ranged from fifteen to thirty percent, so that it was quite possible for the child to
suffer from the side effects of medication, and still not survive. However, receiving no
treatment at all was fatal in over ninety percent of such cases. With the understanding that
the treatment itself could cause suffering to the child, the court nevertheless determined
that the child was at imminent risk. Unlike other cases in which the life of a patient could
be lost in a matter of days or hours, imminence, “in this context does not require tragedy
to strike; courts can step in sooner than that. Given the way cancer works, by the time the
risk is visible in the form of an obvious tumor, the patient's chances of survival are far
lower.””” Thus, the wishes of the parent were overridden for the benefit of the child, even
considering the side effects, as they were outweighed by the potential benefits, and no less
intrusive treatment was available.””

E. Mature Minors

In some cases, legal minors may display a level of maturity beyond their ages. How-
ever, the United States Supreme Court held that, “[m]ost children, even in adolescence,
simply are not able to make sound judgments concerning many decisions, including their
need for medical care or treatment. Parents can and must make those judgments.”m New
York has not codified any “mature minor” doctrine under statutory law, whereby deference
would be given to the medical treatment wishes of someone who has not attained the age
of majority, but has the capacity to understand his or her medical conditions and the conse-

67) Matter of Matthew V., 2017 NY Slip Op 27445 (N.Y. Fam. Ct. 2017).

68) Id. at 4.

69) Id. at 5.

70) Id. at 6.

71) Id. at 6. In footnote 3 at the end of the opinion, the Court reported a happy ending for the young
patient. “By the time his treatment commenced in May 2017, additional nodules had been detected on his
lungs. Following intensive chemotherapy and radiation therapy, in February 2018 [the patient’s] doctors
declared him to be cancer-free and in remission.”

72) Parham v. J.R., 442 U.S. 584, 603 (1978).
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quences of one course of treatment over another.” The Supreme Court of New York,
Queens County, addressed the doctrine, yet refrained from finding it the applicable law of
the state, when a patient less than two months short of his eighteenth birthday was admit-
ted to the hospital.m

A young patient’s blood count showed anemia and the likelihood he would require a
blood transfusion. Further complicating matters was the discovery of cancer that would
require chemotherapy which would suppress red blood cell production and possibly also
require transfusions. He and his parents refused to consent to transfusions due to their
religious beliefs. Had the patient been admitted to the hospital just a few weeks later, after
he attained the age of majority, his right to refuse blood transfusions would not have been
questioned under New York law. The court had the opportunity to determine if those few
weeks really made a practical difference in terms of the relative maturity of the patient.
The judge, however, managed to acknowledge but avoid this delicate distinction, by hold-
ing that, “[wlhile this court believes there is much merit to the ‘mature minor’ doctrine, |
find that [the patient] is not a mature minor. Therefore, his refusal to consent to blood
transfusions is not based upon a mature understanding of his own religious beliefs or of the
fatal consequences to himself.”"™ Perhaps the court would have been prepared to apply the
mature minor doctrine in New York had it only been presented with an unquestionably
“mature” patient.76)

If New York seemed headed towards the idea of finding a common law mature minor

73) While no mature minor doctrine governs the medical choices minors may make due to their religion,
the United States District Court for the Southern District of New York held that mature minors have the
right to choose religions different from those of their parents, regardless of parental rights to raise their
children in their own faith. See Whalen v. Allers, 302 F. Supp. 2d 194, 204 (S.D.N.Y. 2004).

74) Though New York has no mature minor rule, Public Health Law § 2504(1) provides that, “[a]ny
person who is eighteen years of age or older, or is the parent of a child or has married, may give
effective consent for medical, dental, health and hospital services for himself or herself, and the consent
of no other person shall be necessary.” (emphasis added). Presumably, this broad power of consent
would also extend to the right to refuse treatment. Thus, minors who have either married or become
parents have authority over their own medical decisions. This begs the question, however, of whether an
underage spouse or parent is by default more mature than a comparably aged minor who has chosen to
not yet marry or procreate.

75) 1In re Long Island Jewish Med. Ctr., 557 N.Y.S.2d 239, 243 (N.Y. Sup. Ct. 1990).

76) In dicta, the court, “recommended that the Legislature or the appellate courts take a hard look at the
‘mature minor’ doctrine and make it either statutory or decisional law in New York State.” /d. In a
footnote, the court further suggested, “[i]f the mature minor doctrine becomes law in New York, this
court strongly recommends that a hearing be held first to determine whether the minor is mature or not.
If he or she is, then that ends the matter. If the minor is found to be immature, then the hearing should
continue without the minor's presence.” /d. at footnote 16. On the one hand, a mature minor law would
introduce a sense of fairness to individuals under the age of majority, but mature enough to participate
in their medical treatment. On the other hand, it would not only increase the level of uncertainty in
every case involving adolescents, but also increase the workload of the courts if two hearings were
effectively necessitated (one to determine maturity and another to determine treatment if maturity is
found lacking).
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doctrine, it quickly retreated from such movement the following year. The court was asked
to respect the wishes of a 15-year-old patient who emphatically refused treatment for a
tumor, despite the desires of his mother. The court looked at existing statutory law to draw
a distinction between a legal minor and an adult, regardless of gradations of increasing
maturity at various ages as one approaches adulthood:

Under Public Health Law § 2504 (1) ‘[a]ny person who is eighteen years of age or
older... may give effective consent for medical, dental, health and hospital services for
himself or herself”. An implicit corollary of that provision is that a person under 18
years of age may not give effective consent for such services. If a person under 18
years of age may not give effective consent, it follows logically that such a person
may not effectively withhold consent, either. Generally, an infant ‘is universally
considered to be lacking in judgment, since his normal condition is that of incompe-

tency’ 7

The court authorized the hospital to immediately admit and treat the patient, despite his
objections, and determined that his maturity was not pertinent to the decision at hand.
Here, the court did not see the need to look at the child’s relative maturity or lack thereof,
but relied on a bright-line rule based on age alone. If nothing else, courts will have much
more consistent results when looking at the calendar rather than into the hearts and minds
of individuals in order to determine their relative maturity.

IV. The Right to Make Medical Decisions in Japan

A. The Right to Informed Consent in Medical Treatment

In two notable cases, the Supreme Court of Japan upheld the right of patients to a
degree of informed consent before invasive procedures may be undertaken by doctors. The
first involved a young boy who suffered a head injury in a bicycle accident. During an
operation to remove a suspected bone fragment from the boy’s brain, he died from heart
failure cause by a brain hemorrhage. The doctor was at fault for not explaining the nature
of the surgery and the risks involved. However, the duty to disclose was narrowly con-
strued, so as not to apply to a patient’s current symptoms and their causes, the amount of
improvement an operation may produce, the precise risks of not performing a procedure,
and where the factors involved in a patient’s condition are not then understood beyond the

extent of the doctor’s duty at the time of the emergency.78)

77) In re Thomas B., 574 N.Y.S.2d 659, 661 (N.Y. Fam. Ct. 1991) (internal citations omitted).

78) 1011 Hanrer Jino 54 (Sup. Ct., June 19, 1981). See also Robert B. Leflar, Informed Consent and
Patients’ Rights in Japan, 33 Hous. L. Rev. 1, 48 (1996), and Hiroyuki Hattori et al., The Patient’s Right
to Information in Japan — Legal Rules and Doctor’s Opinions, 32 Soc. Sci. Med. 9, 1007-1016, 1009
(1991).
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In 2001, the Supreme Court of Japan reviewed the case of a woman with breast can-
cer and the degree to which the attending physician was required to explain various options
for treatment.”® The physician explained that a complete removal of the breast was re-
quired, though the pectoral muscle would be preserved. However, the patient conveyed her
interest in a more conservative treatment and whether it was feasible for her condition.
While there was a more conservative treatment available, the doctor did not explain this to
the patient, and removed the entire breast. In general, “[i]f there are several established
methods in the light of the standard of medicine, it is a matter of course that the doctor is
required to explain in a comprehensible manner the differences between the treatments
(methods) and their pros and cons so that the patient can decide on the choice between
them with sufficient consideration.”® In this case, however, the more conservative treat-
ment was not yet an “established” method.

In cases where one method of treatment is an established medical standard, and the
other has yet to be so established, the doctor may not always be required to explain the
non-standard treatment as an alternative treatment. A doctor is obligated to explain the
non-standard treatment when, “a sizeable number of medical institutions and a sizeable
number of operations have taken place” utilizing the alternative treatment method with
positive results, and the patient is strongly interested in the suitability of such treatment. In
such cases, “the doctor is under an obligation to explain to the patient the content of the
treatment (method), its suitability, its pros and cons” and other medical institutions that
practice it, even if the doctor does not approve of the treatment, or plans to personally
implement AL

While a requirement for consent of the patient has been established even for non-
standard procedures, it may still be unclear in certain cases as to the degree physicians are
obligated to offer such explanations. For example, if the patient in this case did not clearly
convey her wishes to the doctor, the outcome may have been different. It seems that the
patient’s expressed interest is a factor in determining just when a physician is obligated to
explain what is not yet a standard procedure in Japan. In this case, however, the doctor
was notified of the patient’s wishes. The doctor’s failure to explain the possible suitability
of the alternative treatment was a failure to fulfill, “the obligation to explain required by

the contract of medical treatment.”®

79) 55(6) Minji Hanreishu [Minsno] 1154 (Sup. Ct., November 27, 2001).

80) Id. at 4(2). Quotes in English from this case herein are from the Supreme Court of Japan’s translation
of the original Japanese text, available online at http://www.courts.go.jp/app/hanrei_en/detail?id=560

81) Id.

82) Id. at 4(4).
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B. The Right to Refuse Medical Treatment
1. Competent Adults

While a number of Constitutional arguments in favor of a competent adult’s right to
refuse medical treatment can be made in Japan,BS) the exercise of such right is not as
clearly established as under New York law. As such, “whether patients have — and courts
protect — the integrity of body or the right to have enough information is not clear.”® An
opinion from the Supreme Court of Japan highlights the lack of clarity in this regard,
which centers on the right of a Jehovah’s Witness to refuse a blood transfusion.® A pa-
tient sought out a specific doctor™ for removal of a malignant liver tumor, as the doctor
was renowned for performing surgery without blood transfusions. However, the hospital
where the surgery took place had adopted a policy to refrain from blood transfusions for as
long as possible, but would proceed with a transfusion regardless of a patient’s wishes if
there were no other means to save the patient’s life.””

The patient was admitted to the hospital on August 18, 1992, with surgery performed
on September 16, 1992. Prior to surgery, the patient, her husband, and her son informed
the doctor and two other doctors at the hospital that the patient would refuse a blood
transfusion. Further confirmation of this wish was provided on September 14, 1992 when
the patient’s son delivered a hold-harmless agreement, signed by the patient and her hus-
band, to the doctor. The agreement stated that the patient would refuse a blood transfusion
and the patient and her husband would not hold the doctors or hospital employees liable
for any damages resulting therefrom.® Nevertheless, in the course of the operation, the
doctors determined that they would not be able to save the patient’s life without a blood
transfusion, and proceeded with the transfusion.®

At first, the Court’s reasoning appears to parallel the New York presumption of an
individual’s right to bodily self-determination, by holding, “when a patient has an ex-
pressed intention of refusing to receive any medical treatment involving a blood transfusion
by reason that receiving a blood transfusion is against his/her religious beliefs, the right to
make such a decision must be respected as part of the patient’s personal rights.”gm The

83) Unlike much U.S. case law, Japanese courts generally do not discuss a patent’s rights to refuse treat-
ment in terms of the Constitution in much (if any) detail, though this does not mean these rights lack
protection under the Constitution. See Naoki Kanaboshi, Competent Persons’ Constitutional Right to
Refuse Medical Treatment in the U.S. and Japan: Application to Japanese Law, 25 Penn St. Int’l L. Rev.
5, 46-66 (2006).

84) KarsuNorl KAl, YUICHIRO SATO, AND YUKO NaGAMIzU, MEDICAL LAw IN JapaN (2nd ed. 2014), at 43.

85) 54-2 MinsHU 582 (Sup. Ct., February 29, 2000).

86) None of the parties’ actual names are used in the case.

87) Id. at I(2).

88) Id. at 1(5).

89) Id. at 1(6).

90) Id. at 1I. Quotes in English from this case herein are from the Supreme Court of Japan’s translation of
the original Japanese text, available online at http://www.courts.go.jp/app/hanrei_en/detail?id=478
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implied consequence of such language would be that all doctors must follow the instruc-
tions of a patient regarding the administration of a blood transfusion. However, rather than
ending the analysis there, the Court further determined that the doctors, “should have ex-
plained to [the patient] that [the hospital] adopted a policy of providing a blood transfusion
in such an event, thereby leaving it to [the patient] whether or not to receive the [o]pera-
tion... while staying at [the hospital].”gn

This additional language leaves patients with a degree of uncertainty. The doctors
were not specifically liable for a blanket violation of a patient’s right to self-determination
regarding medical treatment, which could apply to a wide range of situations. Rather, the
doctors’ failure to explain the hospital’s policy deprived the patient, “of the right to decide
whether or not to receive the [o]peration, and they should be held responsible for having
violated [the patient’s] personal rights in this respect...”

Apparently, the doctors in this case were at fault for not explaining the possible neces-
sity of a blood transfusion, or explaining the hospital’s policy regarding the same. The
Court notably did not hold that a patient’s refusal to accept a blood transfusion would
supersede any hospital policy or the personal preference of a doctor who did not otherwise
promise to refrain from administering a blood transfusion.

The implications are troubling from the perspective of the patient. In theory, a patient
wishing to avoid a blood transfusion could seek out a doctor at a facility that would agree
to refrain from blood transfusions. But this assumes that there are such doctors and such
facilities available. In the event all hospitals were to adopt policies of providing blood
transfusions when deemed medically necessary, what becomes of the individual’s right of
religious freedom, or the concept of bodily self-determination? Furthermore, it is not al-
ways possible or practical to shop for an accommodating physician and facility, especially
in emergency situations that do not offer the luxury of time or a choice of hospitals. The
individual’s choice may be at the mercy of the particular doctor and hospital, rather than
truly rest with the patient alone.

2. Minors

Between 2005 and 2008, three family court cases centered on the refusal of parents to
consent to treatment deemed by doctors as necessary for the lives of the children. While
the facts of each case differed in regard to the particular medical emergency,gz) the proce-
dure used to provide authority for medical treatment was similar. In each case, the child
protective agency filed a petition to terminate parental rights and to temporarily transfer the
power to consent to treatment to a third party. Once treatment was completed, the petitions
to terminate parental rights were withdrawn, the third party’s power to consent to treatment

9 Id.
92) For detailed summaries of each case, see KATSUNORI Kal, YUICHIRO SATO, AND YUKO NAGAMIZU, MEDI-
cAL Law IN Japan (2nd ed. 2014), at 46-47.
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ended, and no further action was taken against the parents.

In each case, the actions of the courts seemed to stretch the applicability of the rele-
vant law in order to protect the interests of the children. After all, applications were filed
to terminate parental rights, but those applications were withdrawn upon the completion of
the child’s required treatment. No true procedure was in place for a short-term restriction
of parental rights, specifically limited to certain medical conditions, rather than an outright
permanent termination.

In February 2008, five medical societies™ jointly issued Guidelines on Religious Re-
fusal of Blood Transfusion (the “Guidelines”) for hospitals to refer to when faced with
parents who refuse consent for medically necessary blood transfusions for their children.*”
While not binding, the Guidelines were provided for hospitals to use and adapt based on
each facility’s established ethical standards. For minors under fifteen, the Guidelines sug-
gest using the above-referenced judicial application to terminate parental rights, and use
temporary authority available during a pending application to authorize the necessary medi-
cal procedures (after which the application to terminate could be Withdrawn).gs) If the pa-
tient is between the ages of fifteen and seventeen, such minor’s consent should be accept-
ed, even over the objections of both parents. When the parents of a child aged from fifteen
to seventeen consent but the patient does not, the doctors should try to avoid a transfusion,
but may do so if necessary and with parental consent. If the parents join such child in
refusing treatment, doctors should respect such wishes and refrain from a transfusion.
However, as with adult patients, doctors may instead advise the family to go to a different
hospital that might promise to honor their wish to operate without a transfusion.™

The Guidelines do not address the possibility that there may not be time for a family
to transfer to another hospital, or that no facility may wish to agree to refrain from a blood
transfusion. Further, the specific rules and policies for treatment of minor patients refusing
blood transfusions can vary from hospital to hospital in Japan.g7) While creating the appear-
ance of patient self-determination, the Guidelines suggest that the ultimate decision-
making authority in an emergency will be the doctors and hospitals.

In recognition of the shortcomings of the rules regarding the termination of parental
rights, and perhaps to supplement the Guidelines, Japan’s Civil Code was revised in
2011.% In addition to the complete termination of parental rights, a new code section

93) Japan Society of Transfusion and Cell Therapy, Japan Society of Anesthesiologists, Japan Pediatric
Society, Japan Society of Obstetrics and Gynecology, and Japan Surgical Society. See id. at 49.

94) Yutaka Kato, Objections to Blood Transfusion by Jehovah’s Witnesses in Japan and a Reconsideration
of Self-Determination in Healthcare, JOURNAL OF PHILOSOPHY AND ETHICS IN HEALTH CARE AND MEDICINE,
No. 7, 93-113, 105 (December 2013).

95) KATSUNORI KAl, YUICHIRO SATO, AND YUKO NAGAMIzU, MEDICAL Law IN JapaN (2nd ed. 2014), at 49.

9) Id.

97) See Kato at 105.

98) Kal, ET AL. at 48,
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created a more specifically tailored power to only temporarily suspend parental rights. Un-
der Article 834-2(1) of the Civil Code:

If a child's interests are harmed due to difficulty or inappropriateness in the exercise
of parental authority by his/her father or mother, the family court may, at the request
of the child, any relative of the child, a guardian of a minor, a supervisor of a guardi-
an of a minor, or a public prosecutor, make a ruling of suspension of parental authori-
ty with regard to the father or mother.®

Article 834-2(2) limits this suspension to a maximum of two years, with the exact duration
of any order to be determined based on the applicable facts and circumstances.'™ In the
event the reason for suspending parental rights is expected to exceed two years, applicants
would instead request the termination of parental rights as provided in Article 834. In this
way, the courts can more effectively balance the rights of children and their parents.

V. Conclusion

Gaps and uncertainties remain in New York and Japanese case law concerning refus-
als of medical treatment, which will continue to present difficult decisions for patients,
parents, doctors, hospitals, and judges. While the available case law in New York is rela-
tively comprehensive compared to Japan, each jurisdiction may learn something from the
other in terms of further refining the process by which disagreements between patients and
health care professionals may be resolved.

Both jurisdictions may benefit from unambiguous statutory rules that provide compe-
tent adult patients with the clear and unquestioned authority over the extent and scope of
their own choices concerning medical decisions. In New York, the issue has largely been
settled by the courts, though historical inconsistencies regarding the treatment of parents
with minor children and pregnant adults could be clearer by statute.

The need for clear statutory guidance is more pressing in Japan, given the lack of
unambiguous case law supporting the decisions of competent adult patients over those of
medical providers. Whether the reasons are religious, moral, or medical, the decision to
accept or reject medical procedures should always be in the hands of the individual. Japa-
nese law could clearly acknowledge that the individual may make choices inconsistent with
a physician’s best medical advice. Hospitals should be consistently required to obey the

99) Mmneo [CiviL CopE], art. 834-2, para. 1. Unofficial English translation from the Japanese Law Transla-
tion Database System at http://www.japaneselawtranslation.go.jp/law/detail/?1d=2252&vm=04&re=02
100) 1t should also be noted that subsequent amendment of the Child Welfare Act and notice issued by the
Ministry of Health, Labour and Welfare permits the head of the child protective service agency to con-
sent to emergency treatment of a minor without parental consent or a court order. See KaTsunori Kar,

YuicHIRO SATO, AND YUKO NaGamizu, MEepicaL Law IN Japan (2nd ed. 2014), at 48-49.
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patient’s wishes regarding their refusal of medical procedures, regardless of the treating
physician’s or institution’s individual policy. Doctors may think they know best, but it is
the patient who must live with a medical decision’s consequences.

In regard to minors, it is clear that the judiciary in both New York and Japan will go
to extraordinary lengths to protect the lives of children. New York utilizes a combination
of its statutory law with the common law to make a stark delineation between the rights of
adults to refuse medical treatment and the obligations of parents to provide care to their
children, even when procedures conflict with the parents’ own beliefs. Japan’s recent statu-
tory revision to the law governing the termination of parental rights improves upon the
process to protect the rights of minors when parents refuse to consent to necessary medical
treatment.

While the governing statutes and legal reasoning of the respective countries differ,
judges will ultimately use whatever methods are available in order to look after the best
interests of children in their courts. Perhaps New York could consider a more formal set of
guidelines like those adopted in Japan, to assist doctors and hospitals in their options when
presented with minor patients in need of medical treatment, but whose parents refuse to
provide consent. It may also consider the benefits of giving more weight to the wishes of
older children, as Japan does with those over the age of fifteen. Conversely, Japan may
wish to consider giving less authority to the hospitals and physicians when parents refuse
medical treatment for their children. Stronger reliance on the judiciary’s guidance may
better balance the rights of the children and their parents against potential overreach by
well-meaning medical care providers and government administrators.

Even as cultural norms shift and medical technology advances, the rights of vulnerable
patients should remain paramount. Whether the nation is a common law country or a civil
law country, the judiciary should be the ultimate authority when balancing individual medi-
cal choices against the advice of medical professionals- even when the doctor is considered
to know best.



