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The Law and Spontenus Order
Resistance based on collective consciousness against the law

Yuichiro MAKIGUCHIU

Abstract: This paper discusses the function of nonlegal social norms, called collective conscious-
ness by Emile Durkheim and law in action by Eugen Ehirlich, in the application of law. The
application of law is not an automatic process. Law functions in conjunction with individuals. So
the consciousness or morals of an individual has a great effect on the law. If there is a conflict
between law and inner morals, law can't have a prohibitive effect on us. Law is resisted and
neutralized by our inner social norms. In Japan, there are many customs about contracts and
property. Many Japanese hesitate to make a detailed contract according to civil contract law to
protect against a tort or neglect of obligation (litigation).They prefer an oral contract or making
a simple contract which contains a clause such as the following : “If we have a dispute about the
contract, we must resolve the problem peacefully according not to the law but to the trust or
confidence between us”. In spite of importing western modern civil law to Japan, there are
many native social norms of contracts, and the native social norms require the regression of
western modern contract law (insistence of rights). According to a theory of inter-normative
relations by Jean Carbonnier, many people in present society live their everyday lives without
the law. They only obey inner whisperings coming from morals or customs that they have
learned and internalized by the preaching of their grandmothers ,or education in the communi-
ty. We control our behavior by obeying not the law but social norms like morals. So if there is a
discrepancy the between the law and social norms, social norms resist and protest against the
law and correct the disequilibrium of the law. There is a close relationship among all norms,
including the law. They effect each other and function holistically (totally). According to
Durkheim, law, religion and morals, are all social regulations, social constraints. They are a
symbol of collective consciousness. Some sociologists say that the law is formulated according to
the interest of a particular power. But such incorrect law is greatly resisted by collective con-
sciousness, and strengthens collective consciousness. Eventually, in the long term, incorrect law

is neutralized by collective consciousness.

Key words: inter-normative relationship, Emile.Durkheim, Jean Carbonnier, native non-legal

social norms, auto-neutralization of law, the spontenus order,
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